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(1) Expenses for medical care de-
scribed in section 213(d) previously in-
curred by the employee, the employee’s
spouse, or any dependents of the em-
ployee (as defined in section 152) or
necessary for these persons to obtain
medical care described in section
213(d);

(2) Costs directly related to the pur-
chase of a principal residence for the
employee (excluding mortgage pay-
ments);

(3) Payment of tuition, related edu-
cational fees, and room and board ex-
penses, for the next 12 months of post-
secondary education for the employee,
or the employee’s spouse, children, or
dependents (as defined in section 152);
or

(4) Payments necessary to prevent
the eviction of the employee from the
employee’s principal residence or fore-
closure on the mortgage on that resi-
dence.

(B) Distribution deemed necessary to
satisfy financial need. A distribution is
deemed necessary to satisfy an imme-
diate and heavy financial need of an
employee if all of the following re-
quirements are satisfied:

(1) The distribution is not in excess
of the amount of the immediate and
heavy financial need of the employee.
The amount of an immediate and
heavy financial need may include any
amounts necessary to pay any federal,
state, or local income taxes or pen-
alties reasonably anticipated to result
from the distribution.

(2) The employee has obtained all dis-
tributions, other than hardship dis-
tributions, and all nontaxable (at the
time of the loan) loans currently avail-
able under all plans maintained by the
employer.

(3) The plan and all other plans main-
tained by the employer limit the em-
ployee’s elective contributions for the
next taxable year to the applicable
limit under section 402(g) for that year
minus the employee’s elective con-
tributions for the year of the hardship
distribution.

(4) The employee is prohibited, under
the terms of the plan or an otherwise
legally enforceable agreement, from
making elective contributions and em-
ployee contributions to the plan and
all other plans maintained by the em-

ployer for at least 12 months after re-
ceipt of the hardship distribution. For
this purpose the phrase ‘‘all other
plans maintained by the employer’’
means all qualified and nonqualified
plans of deferred compensation main-
tained by the employer. The phrase in-
cludes a stock option, stock purchase,
or similar plan, or a cash or deferred
arrangement that is part of a cafeteria
plan within the meaning of section 125.
However, it does not include the man-
datory employee contribution portion
of a defined benefit plan. It also does
not include a health or welfare benefit
plan, including one that is part of a
cafeteria plan within the meaning of
section 125. See § 1.401(k)–1(g)(4)(i) for
the continued treatment of suspended
employees as eligible employees.

(C) Commissioner may expand stand-
ards. The Commissioner may expand
the list of deemed immediate and
heavy financial needs and may pre-
scribe additional methods for distribu-
tions to be deemed necessary to satisfy
an immediate and heavy financial need
only in revenue rulings, notices, and
other documents of general applicabil-
ity, and not on an individual basis.

(3) Rules applicable to distributions
upon plan termination. A distribution
may not be made under paragraph
(d)(1)(iii) of this section if the employer
establishes or maintains a successor
plan. For purposes of this rule, the def-
inition of the term ‘‘employer’’ con-
tained in paragraph (g)(6) of this sec-
tion is applied as of the date of plan
termination, and a successor plan is
any other defined contribution plan
maintained by the same employer.
However, if at all times during the 24-
month period beginning 12 months be-
fore the termination, fewer than two
percent of the employees who were eli-
gible under the defined contribution
plan that includes the cash or deferred
arrangement as of the date of plan ter-
mination are eligible under the other
defined contribution plan, the other
plan is not a successor plan. The term
‘‘defined contribution plan’’ means a
plan that is a defined contribution plan
as defined in section 414(i), but does not
include an employee stock ownership
plan as defined in section 4975(e) or
409(a) or a simplified employee pension
as defined in section 408(k). A plan is a
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successor plan only if it exists at any
time during the period beginning on
the date of plan termination and end-
ing 12 months after distribution of all
assets from the terminated plan.

(4) Rules applicable to distributions
upon sale of assets or subsidiary—(i) Sell-
er must maintain the plan. A distribu-
tion may be made under section
401(k)(10) and paragraph (d)(1) (iv) or
(v) of this section only from a plan that
the seller continues to maintain after
the disposition. This requirement is
satisfied if and only if the purchaser
does not maintain the plan after the
disposition. A purchaser maintains the
plan of the seller if it adopts the plan
or otherwise becomes an employer
whose employees accrue benefits under
the plan. A purchaser also maintains
the plan if the plan is merged or con-
solidated with, or any assets or liabil-
ities are transferred from the plan to a
plan maintained by the purchaser in a
transaction subject to section 414(l)(1).
A purchaser is not treated as maintain-
ing the plan merely because a plan that
it maintains accepts elective transfers
described in § 1.411(d)–4, Q&A–3(b)(1), or
rollover contributions of amounts dis-
tributed by the plan (including dis-
tributions that the recipient elects,
under section 401(a)(31), to have paid in
a direct rollover to the plan of the pur-
chaser).

(ii) Employee must continue employ-
ment. A distribution may be made
under paragraph (d)(1) (iv) or (v) of this
section only to an employee who con-
tinues employment with the purchaser
of assets or with the subsidiary, which-
ever is applicable.

(iii) Distribution must be in connection
with disposition of assets or subsidiary.
Elective contributions may not be dis-
tributed under paragraph (d)(1) (iv) or
(v) of this section except in connection
with the disposition that results in the
employee’s transfer to the purchaser.
Whether a distribution is made in con-
nection with the disposition of assets
or a subsidiary depends on all of the
facts and circumstances. Except in un-
usual circumstances, however, a dis-
tribution will not be treated as having
been made in connection with a dis-
position unless it was made by the end
of the second calendar year after the

calendar year in which the disposition
occurred.

(iv) Definitions—(A) Substantially all.
For purposes of paragraph (d)(1)(iv) of
this section, the sale of ‘‘substantially
all’’ the assets used in a trade or busi-
ness means the sale of at least 85 per-
cent of the assets.

(B) Unrelated employer. For purposes
of paragraph (d)(1) (iv) and (v) of this
section, an ‘‘unrelated’’ entity or indi-
vidual is one that is not required to be
aggregated with the seller under sec-
tion 414 (b), (c), (m), or (o) after the
sale or other disposition.

(5) Lump sum requirement for certain
distributions. After March 31, 1988, a dis-
tribution may be made under para-
graph (d)(1) (iii), (iv), or (v) of this sec-
tion only if it is a lump sum distribu-
tion. The term lump sum distribution
has the meaning provided in section
402(d)(4), without regard to subpara-
graphs (A) (i) through (iv), (B), and (F)
of that section.

(6) Rules applicable to all distribu-
tions—(i) Impermissible distributions.
Amounts attributable to elective con-
tributions may not be distributed on
account of any event not described in
this paragraph (d), such as completion
of a stated period of plan participation
or the lapse of a fixed number of years.
For example, if excess deferrals (and
income) for an employee’s taxable year
are not distributed within the time
prescribed in § 1.402(g)–1(e) (2) or (3), the
amounts may be distributed only on
account of an event described in this
paragraph (d).

(ii) Deemed distributions. The cost of
life insurance (P.S. 58 costs) is not
treated as a distribution for purposes
of section 401(k)(2) and this paragraph.
The making of a loan is not treated as
a distribution, even if the loan is se-
cured by the employee’s accrued bene-
fit attributable to elective contribu-
tions or is includible in the employee’s
income under section 72(p). However,
the reduction, by reason of default on a
loan, of an employee’s accrued benefit
derived from elective contributions is
treated as a distribution.

(iii) ESOP dividend distributions. A
plan does not fail to satisfy the re-
quirements of this paragraph (d) mere-
ly by reason of a dividend distribution
described in section 404(k)(2).
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(iv) Limitations apply after transfer.
The limitations of this paraqraph (d)
generally continue to apply to amounts
attributable to elective contributions
(including amounts treated as elective
contributions) that are transferred to
another qualified plan of the same or
another employer. Thus, the transferee
plan will generally fail to satisfy the
requirements of section 401(a) and this
section if transferred amounts may be
distributed before the times specified
in this paragraph (d). The limitations
of paragraph (d) of this section cease to
apply after the transfer, however, if the
amounts could have been distributed at
the time of the transfer (other than on
account of hardship), and the transfer
is an elective transfer described in
§ 1.411(d)–4, Q&A–3(b)(1). The limita-
tions of paragraph (d) of this section
also do not apply to amounts distrib-
uted from another plan that the recipi-
ent elects under section 401(a)(31) to
have paid in a direct rollover to the
plan.

(v) Required consent. A distribution
may be made under this paragraph (d)
only if any consent or election required
under section 411(a)(11) or 417 is ob-
tained.

(7) Examples. The provisions of this
paragraph (d) are illustrated by the fol-
lowing examples:

Example 1. Employer C maintains a profit-
sharing plan that includes a cash or deferred
arrangement. Elective contributions under
the arrangement may be withdrawn for any
reason after two years following the end of
the plan year in which the contributions
were made. Because the plan permits dis-
tributions of elective contributions before
the occurrence of one of the events specified
in section 401(k)(2)(B) and this paragraph (d),
the plan includes a nonqualified cash or de-
ferred arrangement and the elective con-
tributions are currently includible in income
under section 402.

Example 2. Employer D maintains a pre-
ERISA money purchase plan that includes a
cash or deferred arrangement. Elective con-
tributions under the arrangement may be
distributed to an employee on account of
hardship. Under paragraph (d)(1) of this sec-
tion, hardship is a distribution event only in
a profit-sharing or stock bonus plan. Since
elective contributions under the arrange-
ment may be distributed before a distribu-
tion event occurs, the cash or deferred ar-
rangement does not satisfy this paragraph
(d), and is not a qualified cash or deferred ar-
rangement. Moreover, the plan is not a

qualified plan because a pension plan may
not provide for payment of benefits upon
hardship. See § 1.401–1(b)(1)(i).

(e) Additional requirements for qualified
cash or deferred arrangements—(1) Quali-
fied profit-sharing, stock bonus, pre-
ERISA money purchase or rural coopera-
tive plan requirement. A cash or deferred
arrangement satisfies this paragraph
(e) only if the plan of which it is a part
is a profit-sharing, stock bonus, pre-
ERISA money purchase or rural coop-
erative plan that otherwise satisfies
the requirements of section 401(a) (tak-
ing into account the cash or deferred
arrangement). A plan that includes a
cash or deferred arrangement may pro-
vide for other contributions, including
employer contributions (other than
elective contributions), employee con-
tributions, or both. See paragraph
(e)(7) of this section, however, for limi-
tations on the extent to which elective
contributions under a cash or deferred
arrangement may be taken into ac-
count in determining whether the
other contributions satisfy the require-
ments of section 401(a).

(2) Cash availability requirement. A
cash or deferred arrangement satisfies
this paragraph (e) only if the arrange-
ment provides that the amount that
each eligible employee may defer as an
elective contribution is available to
the employee in cash. Thus, for exam-
ple, if an eligible employee is provided
the option to receive a taxable benefit
(other than cash) or to have the em-
ployer contribute on the employee’s be-
half to a profit-sharing plan an amount
equal to the value of the taxable bene-
fit, the arrangement is not a qualified
cash or deferred arrangement. Simi-
larly, if an employee has the option to
receive a specified amount in cash or
to have the employer contribute an
amount in excess of the specified cash
amount to a profit-sharing plan on the
employee’s behalf, any contribution
made by the employer on the employ-
ee’s behalf in excess of the specified
cash amount is not treated as made
pursuant to a qualified cash or deferred
arrangement. This cash availability re-
quirement applies even if the cash or
deferred arrangement is part of a cafe-
teria plan within the meaning of sec-
tion 125.
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(3) Separate accounting requirement—
(i) General rule. A cash or deferred ar-
rangement satisfies this paragraph (e)
only if the portion of an employee’s
benefit subject to the requirements of
paragraphs (c) and (d) of this section is
determined by an acceptable separate
accounting between that portion and
any other benefits. Separate account-
ing is not acceptable unless gains,
losses, withdrawals, and other credits
or charges are separately allocated on
a reasonable and consistent basis to
the accounts subject to the require-
ments of paragraphs (c) and (d) of this
section and to other accounts. Subject
to section 401(a)(4), forfeitures are not
required to be allocated to the ac-
counts in which benefits are subject to
paragraphs (c) and (d) of this section.

(ii) Failure to satisfy separate account-
ing requirement. The requirements of
paragraph (e)(3)(i) of this section are
treated as satisfied if all amounts held
under a plan that includes a cash or de-
ferred arrangement or under another
plan, contributions under which are
taken into account under the arrange-
ment for purposes of paragraph (b) of
this section are treated as attributable
to elective contributions subject to the
requirements of paragraphs (c) and (d)
of this section.

(4) Limitations on cash or deferred ar-
rangements of state and local governments
and tax-exempt organizations—(i) A cash
or deferred arrangement does not sat-
isfy the requirements of this paragraph
(e) if the arrangement is adopted:

(A) After May 6, 1986, by a state or
local government or political subdivi-
sion thereof, or any agency or instru-
mentality thereof (‘‘a governmental
unit’’), or

(B) After July 1, 1986, by any organi-
zation exempt from tax under subtitle
A of the Internal Revenue Code.
For purposes of paragraph (e)(4) of this
section, whether an organization is ex-
empt from tax under subtitle A of the
Internal Revenue Code is determined
without regard to section 414 (b), (c),
(m) or (o).

(ii) A cash or deferred arrangement is
treated as adopted after the dates de-
scribed in paragraph (e)(4)(i) of this
section with respect to all employees of
any employer that adopts the arrange-
ment after such dates. If an employer

adopted an arrangement prior to such
dates, all employees of the employer
may participate in the arrangement.

(iii) For purposes of this paragraph
(e)(4), an employer that has made a le-
gally binding commitment to adopt a
cash or deferred arrangement is treated
as having adopted the arrangement on
that date.

(iv) If a governmental unit adopted a
cash or deferred arrangement before
May 7, 1986, then any cash or deferred
arrangement adopted by the unit at
any time is treated as adopted before
that date.

(v) This paragraph (e)(4) does not
apply to a rural cooperative plan.

(vi) For purposes of this paragraph
(e)(4), an employee representative is
treated as an employee of a tax exempt
employer even if the employee could be
treated as an employee by another em-
ployer under § 1.413–1(i)(1).

(5) One-year eligibility requirement. For
plan years beginning after December
31, 1988, or such later date provided in
paragraph (h) of this section, a cash or
deferred arrangement satisfies this
paragraph (e) only if no employee is re-
quired to complete a period of service
greater than one year (determined
without regard to section
410(a)(1)(B)(i)) with the employer main-
taining the plan to be eligible to make
an election under the arrangement.

(6) Other benefits not contingent upon
elective contributions—(i) General rule.
For plan years beginning after Decem-
ber 31, l988, or such later date provided
in paragraph (h) of this section, a cash
or deferred arrangement satisfies this
paragraph (e) only if no other benefit is
conditioned (directly or indirectly)
upon the employee’s electing to make
or not to make elective contributions
under the arrangement. The preceding
sentence does not apply to any match-
ing contribution (as defined in section
401(m)) made by reason of such an elec-
tion or to any benefit that is provided
at the employee’s election under a plan
described in section 125(d) in lieu of an
elective contribution under a qualified
cash or deferred arrangement.

(ii) Definition of other benefits. Other
benefits include, but are not limited to,
benefits under a defined benefit plan;
nonelective employer contributions
under a defined contribution plan; the
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availability, cost, or amount of health
benefits; vacations or vacation pay; life
insurance; dental plans; legal services
plans; loans (including plan loans); fi-
nancial planning services; subsidized
retirement benefits; stock options;
property subject to section 83; and de-
pendent care assistance. Also, in-
creases in salary and bonuses (other
than those actually subject to the cash
or deferred election) are benefits for
purposes of this paragraph (e)(6). The
ability to make after-tax employee
contributions is a benefit, but that
benefit is not contingent upon an em-
ployee’s electing to make or not make
elective contributions under the ar-
rangement merely because the amount
of elective contributions reduces dol-
lar-for-dollar the amount of after-tax
employee contributions that may be
made. Benefits under any other plan or
arrangement (whether or not qualified)
are not contingent upon an employee’s
electing to make or not to make elec-
tive contributions under a cash or de-
ferred arrangement merely because the
elective contributions are or are not
taken into account as compensation
under the other plan or arrangement
for purposes of determining benefits.

(iii) Effect of certain statutory limits. A
benefit under a defined benefit plan
that is contingent upon elective con-
tributions solely by reason of the com-
bined plan fraction of section 415(e) is
not treated as contingent for purposes
of this paragraph (e)(6). Similarly, any
benefit under an excess benefit plan de-
scribed in section 3(36) of the Employee
Retirement Income Security Act of l974
that is dependent on the employee’s
electing to make or not to make elec-
tive contributions is not treated as
contingent.

(iv) Nonqualified deferred compensa-
tion. Participation in a nonqualified de-
ferred compensation plan is treated as
contingent for purposes of this para-
graph (e)(6) only to the extent that an
employee may receive additional de-
ferred compensation under the non-
qualified plan to the extent the em-
ployee makes or does not make elec-
tive contributions. Deferred compensa-
tion under a nonqualified plan of de-
ferred compensation that is dependent
on an employee’s having made the
maximum elective deferrals under sec-

tion 402(g) or the maximum elective
contributions permitted under the
terms of the plan also is not treated as
contingent.

(v) Plan loans and distributions. A loan
or distribution of elective contribu-
tions is not a benefit conditioned on an
employee’s electing to make or not
make elective contributions under the
arrangement merely because the
amount of the loan or distribution is
based on the amount of the employee’s
account balance.

(vi) Examples. The provisions of this
paragraph (e)(6) are illustrated by the
following examples.

Example 1. Employer T maintains a cash or
deferred arrangement for all of its employ-
ees. Employer T also maintains a non-
qualified deferred compensation plan for two
highly paid executives, Employees R and C.
Under the terms of the nonqualified deferred
compensation plan, R and C are eligible to
participate only if they do not make elective
contributions under the cash or deferred ar-
rangement. Participation in the nonqualified
plan is a contingent benefit for purposes of
this paragraph (e)(6), because R’s and C’s
participation is conditioned on their electing
not to make elective contributions under the
cash or deferred arrangement.

Example 2. Employer T maintains a cash or
deferred arrangement for all its employees.
Employer T also maintains a nonqualified
deferred compensation plan for two highly
paid executives, Employees R and C. Under
the terms of the arrangements, Employees R
and C may defer a maximum of 10 percent of
their compensation, and may allocate their
deferral between the cash or deferred ar-
rangement and the nonqualified deferred
compensation plan in any way they choose
(subject to the overall 10 percent maximum).
Because the maximum deferral available
under the nonqualified deferred compensa-
tion plan depends on the elective deferrals
made under the cash or deferred arrange-
ment, the right to participate in the non-
qualified plan is a contingent benefit for pur-
poses of paragraph (e)(6).

(7) Coordination with other plans. For
plan years beginning after December
31, 1988, or such later date provided in
paragraph (h) of this section, a cash or
deferred arrangement satisfies this
paragraph (e) only if no elective con-
tributions (or qualified matching con-
tributions treated as elective contribu-
tions under paragraph (b)(5) of this sec-
tion) under the arrangement are taken
into account for purposes of determin-
ing whether any other contributions

VerDate 13-JUN-97 13:16 Jun 16, 1997 Jkt 010199 PO 00000 Frm 00245 Fmt 8010 Sfmt 8010 E:\CFR\174081.008 174081



246

26 CFR Ch. I (4–1–97 Edition)§ 1.401(k)–1

under any plan (including the plan to
which the elective contributions are
made) satisfy the requirements of sec-
tion 401(a). Indeed, the portion of a
plan that consists of elective contribu-
tions is treated as a separate plan for
purposes of sections 401(a)(4) and 410(b).
See § 1.410(b)–7(c)(1). Similarly, elective
contributions under a cash or deferred
arrangement generally may not be
taken into account in determining
whether a plan satisfies the minimum
contribution or benefit requirements of
section 416. See § 1.416–1, M–20. How-
ever, qualified nonelective contribu-
tions that are treated as elective con-
tributions for purposes of section
401(k)(3) under paragraph (b)(5) of this
section may be used to enable a plan to
satisfy the minimum contribution or
benefit requirements under section 416.
See § 1.416–1, M–18. This paragraph (e)
does not apply for purposes of deter-
mining whether a plan satisfies the av-
erage benefit percentage requirement
of section 410(b)(2)(A)(ii). See also
§ 1.401(m)–1(b)(5) for circumstances
under which elective contributions
may be used to determine whether a
plan satisfies the requirements of sec-
tion 401(m).

(8) Recordkeeping requirements. For
plan years beginning after December
31, 1986, or such later date provided in
paragraph (h) of this section, a cash or
deferred arrangement satisfies this
paragraph (e) only if the employer
maintains the records necessary to
demonstrate compliance with the ap-
plicable nondiscrimination require-
ments of paragraph (b) of this section,
including the extent to which qualified
nonelective contributions and qualified
matching contributions are taken into
account.

(9) Consistent application of separate
line of business rules. If an employer is
treated as operating qualified separate
lines of business under section 414(r) in
accordance with § 1.414(r)–1(b) for pur-
poses of applying section 410(b), and ap-
plies the special rule for employer-wide
plans in § 1.414(r)–1(c)(2)(ii) to the por-
tion of the plan that consists of con-
tributions under the cash or deferred
arrangement, then the requirements of
section 401(k) and this section must be
applied on an employer-wide rather
than a qualified-separate-line-of-busi-

ness basis to all of the plans or por-
tions of plans taken into account in de-
termining whether the cash or deferred
arrangement is a qualified cash or de-
ferred arrangement, regardless of
whether those plans or portions of
plans also satisfy the requirements
necessary to apply the special rule in
§ 1.414(r)–1(c)(2)(ii). Conversely, if an
employer is treated as operating quali-
fied separate lines of business under
section 414(r) in accordance with
§ 1.414(r)–1(b) for purposes of applying
section 410(b), and does not apply the
special rule for employer-wide plans in
§ 1.414(r)–1(c)(2)(ii) to the portion of the
plan that consists of contributions
under the cash or deferred arrange-
ment, then the requirements of section
401(k) and this section must be applied
on a qualified-separate-line-of-business
rather than an employer-wide basis to
all of the plans or portions of plans
taken into account in determining
whether the cash or deferred arrange-
ment is a qualified cash or deferred ar-
rangement, regardless of whether one
or more of those plans or portions of
plans is tested under the special rule
§ 1.414(r)–1(c)(2)(ii). This requirement
applies solely for purposes of determin-
ing whether the cash or deferred ar-
rangement is a qualified cash or de-
ferred arrangement under section
401(k) and this section. The rules of
this paragraph are illustrated by the
following example.

Example. (i) Employer A maintains a prof-
it-sharing plan that includes a cash or de-
ferred arrangement in which all of the em-
ployees of Employer A are eligible to partici-
pate. Employer A is treated as operating
qualified separate lines of business under
section 414(r) in accordance with § 1.414(r)–
1(b) for purposes of applying section 410(b).
However, Employer A applies the special
rule for employer-wide plans in § 1.414(r)–
1(c)(2)(ii) to the portion of its profit-sharing
plan that consists of elective contributions
under the cash or deferred arrangement (and
to no other plans or portions of plans). Em-
ployer A makes qualified nonelective con-
tributions to the profit-sharing plan for the
1995 plan year, and the profit-sharing plan
provides that these qualified nonelective
contributions may be used to satisfy the ac-
tual deferral percentage test.

(ii) Under these facts, the requirements of
sections 401(a)(4) and 410(b) must be applied
on an employer-wide rather than a qualified-
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